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AN APPRAISAL OF NUCLEAR WEAPONS LAW: WiTH REFERENCE TO ITS ENFORCEMENT*
l. INTRODUCTION

Since 1970 whien the most significant treaty on the control of the proliferai . :

the international community gf states hadtﬁteadfasuy developed 2 bgg;ag?'ra:,fsNxﬁ:gﬁrc‘évnesat‘fiot”s ca1fne into OPirat'g]’;
control and eventual elimination of nuclear weapons from the face of the earth. However, f Iugs o olr I
regime for the elimination of nuclear weapons was launched, states of the inten;ational cor our cecades atter the lega
and develop nuclear weapons. This state of affairs brings into question the offica mmunity continue to possess
mechanism of nuclear weapons law, L Cy or otherwise of the enforcement

A Nuclear Weapon is a device, such as a bomb or warhead that derives i ; '
atomic nuclei and is delivered by an aircraft, missile, 62 satelitg % s Torce from either the fission or the fusion of

N or othe ic deli .
assembly, in its intended ultimate configuration that, UPON compatioy, o; ?:::teglc delivery system.!it is a complete

sequence, is capable of producing the intended nuclear r€action and rejg prescribed arming, fusing and firing
devices designed to release nuclear energy on a 1arge S¢ale3 They w:fee ;?:s(:nergg #Nuclear weapons are explosive
United States of America ¢ Produced in the world in 1945 by the

In 1945 during World War 2, the United States attacked the two o

, . anese cifi o
attempt to end the Pacific War.5 This resulted in devastating loss of ﬁves?ngltlz?HOf Hitoshima and Nagasaki in an
account of the effects of the bombings was given by @ 4°,% sunivor of °J¢ that lasted decades.®A horrid

described injured survivors of the bombings in the afterma‘n as; the events, Tsutomy Yamaguchi. Yamaguchi

Ant-walking alligators who were now eyelesS 3 facglasg

_ S wht o with thei

blackened alligator hides, displaying red holesS ([",? ‘Gating mouths), Tl'lu:e 2i?dast onsformed info

scream. Their mouths could not form the SOU™ 5 on 5 OIS they made was w%rsor e did not

They uttered a continuous murmur like 106US'> ™ @ Midsymmey night. One m: s o Sreaming,
7

charred stumps of legs, was carrying a dead b2 Y Upside down N, Staggering on

Tsutomu Yamaguchi was in 1945 three ki from HifOShimg iness t
L O et W ree kilometers IO " " 40N & business trip wh
Xas seriously bumt on his left side and spent the N9t od, s Tima. He got barc):k o ?nt: ‘;bomb Was detonated. He
ugust 8, a day before the bomb in Nagasaki was droPP "3 he was exposeq residual ?a ® City of Nagasaki on

) ! ) attle wir. .
for his relatives. He died Monday, January 4, 2010 afte" ™" With stomach cancer, He ya. oaaation while searching

The 1945 nuclear attack on Japan rai iouseES o the intermationat commui

Lo et pan raised the consc en oniy ¢ Crmational commun; ~
Wealpons'to intemational peace and security. BY 1968':"bers. 0?“‘;]"‘59 states? of the interrgf%?ut the danger of nuclear
nuclear weapons, a multilateral move was made by Mé € intemational community o fg‘ MMunity possessed

"estall the proliferation
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s ended in 1945. It in

.Allsod!cno:::; a World W?’ 2; a global war that was underwa . Volved the vagy n?s s on 170,

including the great powers, «The Atomig bombing of Hirogh; Bority of g 2011,

:'il:;i!;lml?fg %:ipcgmfiemeos“ng and Terrence R.Fehner (zmog%o/manhattan/mmshima Also see'fn;: ® Manhaty v natins,
‘Resoardr et of Energy. http:/www.cfo.doe. g0 ANt Agye Projecy

Effects Research Foundation. hitp: //)tln/wwe orf or.ip/gen erallqa y Asked qu;;'?ct An Interactive

Accessed on 02/04/2011, oor 11204, 2010, ‘NS 1 "Radation

7 hﬂp:W-nwimw.~wwzo10/o1/zo/books/2agamer. ptmi AcceS®°" bombs dies.” N

8 Man who Survive d .two atom dlgS/indGXhlm' ccessed on 1 o NN I .

hitp: www.cnn.com/2010/WORL D/asiapefo1 o6/ipan.bomb- <™ W21, gy

9U.S.A, Russia, UK, France and China. 112 ’ S8 2010.

‘means like test-ban and declaration of nuclea
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- -proliferati hich came into force in 1970.10 Other treaties

of nucle establishing the Nuclear Non-proliferation Treaty, which cam .
both bil:t;rga:not;] ?nt:}I,tilateraI hav% come into force after the NPT, seeking to limit nuclear weapons through various
’ r-free-zones, and to eventually eliminate them thereby constituting a legal
fr ns elimination. However, enforcement of the laws constituting this framework has been
vea:;]e;;'g\:vk f.})rr‘_nuc;ezrr wc:easp:ms the significant components of the framework for nuclear weapons elimination and
eXamines.sorl:: gf Ft)h o Sroblems hindering the successful enforcement of nuclear weapons law with the cbjective of

Proffering suggestions for achieving the objectives of the law.

13

. NUCLEAR WEAPONS LAW

' itutes Nuclear Weapons Law consists of mu]tilatera_l and bilateral treaties, judicial
The body of law that consti® onal humanitarian law as well as intemational customary law designed to

inciples of intemat W &5 _ : : (
Pronouncements, and princip There are currently in existence numerous international treaties which deal

ieve the eliminati lear weapons. A .
?v(i:t?ﬁ‘;,??sessgng? ?,’L%’,‘e‘;f,'],‘,ﬁ;pons_ "po The Nuclear Non-Proliferation Treaty is the most significant multilateral anti-

Proliferation treaty.

The Nuclear Non-Proliferation Treaty (NPT)

9 states of the intemational i ified it.12
i March, 1970. As at 2012, 18 al community had ratified it.
I)h? oy bocarme oPerattwergzssto it viz., India, Pakistan, Israel and North Korea. All four are known or believed to

T Jour states are 1o B Five nuclear weapon states are parties to the treaty viz., United States, U.K, Russia, China

gﬁ:slsrs:nggc!?:;y ae:apglgz.;;e five permanent members of the United Nations Security Council, 14

liferation and spread of nyg) ‘ i
i iacti eaty are 10 fores!all the pro Nuclear weapons and to achieve
The primary objectives of the It t{ﬂ e ons. Wi e non-uclear Weapon State partias undetate ot b aoqi

4 ear \
Complete disarmament of nucl pon state parties undertake not to spread nuclear weapons to non-nuclear weapon

wea o :
Nuclear weapons, the nuclear and to pursue negotiations towards cessation of the arms race and to nuclear

d A o
e o e emaryabjecive o the NPT s fclal the pozcefl uses of uclar energy.

The Comprehensive Test Ban Treaty (CTBT)

. t treaty on nuclear weapons after the NPT. It was neqotiated i by the
The CTBT is the second most importan General Assemb gotiated in Geneva by

: s adopted by the General Assembly of the UN as g 7
Conference on Disarmament and ;:%epter?!ber 1996. resolution'’on 10 September,

1996. It also opened for signature

— Weapons. Op.cit. p.
' Development and Proliferation Th‘:lﬁea?ires on nuclear weapons; Treaty on the Non-Proliferation o
" The following are exhaustively in Outer Space and Under Water, the Treaty for the Prohib

Nuclear Weapon Tests in the Atmospheré: of the Emplacement of Nuclear Weapons and Other W A
pon " & reof: the Agreament Governing the Activities of Stat, €apons of Mass Destruction on the Sea-

and the Caribbean; the Treaty on theszg)s'gmg . s o' 1o Mass Desiruction on he Sez-
Bed and the Ocean Floor and in ;h?‘ o Treaty, the Southeast Asia Nuclear Weapon Free Zone Tre er Ce ;
tzhe South Pacific Nucleathre;ve" est Ban Trealy; the Treaty 3ehtwegrlstge U.S.A and the USSR

one Treaty; the Compre en_les_ the Treaty between US.Aand the US.S.Ron the Reduction and Limj
e o s i 1005 oo St vt

e S.AandF L i
Sta:g oztgte}:?egic Offensive Reductions: the Internationa € Suppression of Acts of Nuclear Terrorism and the Statute of the

International Atomic Energy Agency- (NPT)? A Publication of Citizens for Global Solutions, Available at

12 What is the Non-Proliferation Treaty www.globalsolutions.org Accessed on
02/04/2012. -

» : International Humanitari :
13See Wright, T. Status of World’s Nuclear Arsenal. In Anitarian Law Magazine, Issye 2, 2011. A Publication of the Australian
Red Cross. p.3. 4 0.3
14 What is the Nen-Proliferation Treaty. Op.cit.. p->
15 Articles |, 11, and VI of the NPT,
16 Article IV, NPT.
17 AJRES/50/245..

.f.Nuclear Weapons, ; the Treaty Banning
ition of Nuclear Weapons in Latin America

44N



‘The CTBT is the result of a long-term search for a
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iy along-te permanent solution to the harmful eff ing. The goal
of prohibiting nuclear testing was first advanced i 95(’ My, Stects of nuclear testing. 16 &
fallout from atmospheric nuCloar teste.® T treglt;he early 1950's as a result of public apprehension over radioactive

anytime, anywhere and comprehensively. ® sugp|f|cant because its principal goal is to ban all nuclear tests

state parti ibi : X Y ptace under its jurisdicti the
pa;ues are prphubnfed from causing, encouraging or participating in a ] sdtct[on " contrgl.'SFurther fo tha r
weapon test explosion or any nuclear explosion.20 ny way, in the carrying out of any nuclea

countries with nuclear plants as at 1996 must ratify it before

o A 0 | e d te :
has been signed by 183 states and ratified by 157,28 of those: mes legally binding or enters into force.22 So far i

have not even signed it. The eight nuclear capable sta * %4 Nuclear ‘ iind i
becoming operational are DPRK, Egypt, Iran?China éer: that have not ratified“i:tag:(? I:r:ttahts:’p?g ha\t/e r&:lt:ﬂetd lt.t)',l'g:)e;
' venting the trea

. . ) . el, Pakisty .
signed it are India, Pakistan 24 n, Ind )

g . and DPRK ‘ | 1a and the Us. The three states that have no
The treaty hoyvgver provides that if entry-into-force had not-been ‘ '
whicl‘1 had rapﬂed the treaty could be convened to consider the extent i ce Veéré | tes
and ‘o consider and decide by consensus what measures congiy o which the 44 o, coerence of the sta
accelerate the ratification process in order to facilitate the eng s IStent. with intemationa| eions have been achieve

of the treaty however, this option has not been utilized by the g nto-force of thig treaty ’aspiﬁ::' may be undertaken 10
' n

e parties. years after the signing
The Nuclear Weapon Free Zone (NWF2) Treaties
A NucIear-Weapon-Frge-Zone is any zone recognized as such by thefG’engr’ I 2 ' S
any group of states, in the free exercises of their sovereignty, has estabn:ﬁASsembW of the Uni i
whereby: 1ohed by viyg o 1ed Nations, which

L féaty or convention

(a) The Statute of total absence of nuclear weapons, to which the zone hallboe e
the delimitation of the zone, is defined. S " 0 Subjagt inclygiy

N the progegure for

, MPREHENSIVE NUCLEAR-TEST-BAN TREATY ORG. ' L
18 Preparatory Comm'n for THE COl RG., BASIe c..
NUCLEAR-TEST—BAN TREATY (CTBT) AT A GLANCE. (2001). Available at htlp://www.ctbt.org/refef,?ég}oﬁgf;ﬁsﬁ THE
: - %%kie

COMPREL,
04/04/2012. tig o REHENSIVE:
19 Article 1 (1) CTBT. )

- Accessed on
20 Article 1 (2) CTBT. /
21Norris, R and Cochran T..
Defense Council. Inc. Washington. Au

5 g;gfaffi)gr‘r/dcsTig;éture of Ratification of CTBT 85 ! February, 2012. Prepared by the CTBTO Preparatory Gy

e d . i
treaty/status-of-signalure-and-ratlf/canon Accessed on 27 April, 2012. . on,
24 bid.

25 |pid. 114 o

Nuclear Weapons Tests and Peaceful Nuclear Explosions by the SOViet‘umo".- .

gust 29, 1848 - October 24, 1990. Available at htfp://docs.nrdc.org_ Aeeeéub ilon of
8o, was,ggturar Resource
<01y,

‘ thte o,-g/the .
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(b) An international system of verification and control is established to guarantee compliance with the obligations

deriving from that statute.?s

g +free- is therefore a regional undertaking not to indulge in the proquct.ion, use and any other act
fél:t:ﬂﬁrntilaeg?r;vgggo?snst;zer than their destruction or conversion to peaceful uses. This kind of regional undertaking
has been anticipated-and encouraged by the Nuclear Non-Proliferation Treaty as part of the global participation in non-
proliferation eﬁgns viz.. “Nothing in this treaty affects the right of any group of states to conclude regional treaties in

order to assure the total absence of nuclear weapons in their respective territories™? :

eapon free zones (NWFZ) in the world by virtue of five multilateral treaties viz.:

. . - rw 0 eae
Ther19 cm:_r;;:;tl); ﬁslsé g\r/i% tr,‘::faNWFZ created by the Treaty for Prohibition of Nuclear Weapons in Latin and the
: . lolco).28
Caribbean (Treaty o Tlateed b} the Rarotonga Treaty, 198529

ifi reat
South Paciic NWEZ ; created by the Bangkok Treaty, 1995.30

ia NWF
Souheast fet ¥ thie Pelindaba Treaty.®!

° created by e
e B WFZ created by the Semipalatnsk Treaty, 2006.%

The African NWFZ Treaty (Treaty of Pelindab

isi whi ies undertake not to conduct research on, deve! ufacture

. . e provisions by which parties un : ! , develop, manufa ,
:t?;l(s: ktrz'elaty contains tia:géﬁ:ref’posSess or have control over any explosive device by any means anywhere. In treaty
promg;t: :;e?(tizgrxieceiving any assistance in any activity relating to the foregoing. Conversely, it prohibits assisting or

encouraging any of the prohipjted aqts.'33 _

: | otationi losive device on any African territory.34F 3 it prohibit
T nits the stationing of any nuclear exp , 1 territory. #4Furthermore it prohibits
e eaty also proniits 1 by a state party, as well as the testing of such on its territory and the assistance and

t i on ) o
he testlng of any nuclear weap g lear exp!osuve device by any state anywhere.350ther provisions of the treaty are

en ing of any nuc e : -
forﬁf%%iﬂf:fi :r: ﬂ:j?s :ﬁ:::ﬂ%g, destruction or conversion of nuclear devices and the facilities for their manufacture and

for the prohibition of dumping of radioactive wastes.

relate to the peaceful uses of nuclear technology in accordance with IAEA guidelines and
 compliance with its provisions, the treaty created the African Commission on Nuclear

LAl ol

a) in view

Other provisions of the t.rea'fy
safeguards. As mechanism fo
nergy.3s -

% General Assembly Resolution 3472B(1975)-

% Article . tigua & Barbuda, i . - ,
Ch"efs ég%géz%'}znggr%% ;r;nggwgg,’nﬁﬁ%f %%E%O:%E:ﬁzsi Etl Ezggd%‘ﬁ:fgr%%gg,aziﬁﬂa%ii’fidﬁinf ﬂ'iﬁdﬁi'év'iaﬁiﬂ
exico, Nicaragua, Panama, Paraguay’ Peru, Sain ' o, renadines, Suriname, Trinidad & Tobago,
L:rl_;%?:¥r:2; Veenl:g,Z::l;to (orce on December V:, ; :{e:rs‘)gsz nlnto :?vers Australia, the Cook Islands, Fiji, Kiribati
S?mo{:e'2{3"&'{:,;,:?2%"‘};23& l\\;aa?:lfg??'?c: 997. It covers Brunei, Darussalam, Cambodia, indonesia, Malaysia, Laos, Myanmar, Philippines,
Ty 15,05 Lt A X0 S, e . B G
entral African Republi(:_, Chad, O%ume’a, Gufnéa Bigsau, Kenya, Lesotho, Liberia, Libyan Arab Jam;\hiriyg,' i umel:wi. Mali,
o S, T et gl TV S Sl S Lo, Sl S S o e

Uda ifand, Togo, Tunisia, Uganda, .
Th?s' ?r\::tz;ia:ameoi?uo force on March 21% 2009. It covers Republic of Kazakhstan, the Kyrgyz Republic, the Republic of Tajikistan,

urkmenistan and the Republic of Uzbekistan.
3 Article 3 (a-c) Treaty of Pelindaba.
% Article 4. Ibid.
3 Article 5, It;g’,;j
38 Arti 2, Ibid.
Article 1 115

» Nauru, Papua New Guinea, the
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The other nuclear weapon free zone treaties have basically the same provisions regarding the renunciation of nuclear
weapons and the peaceful uses of nuclear weapons in accordance with the guidelines of the |AEA.

The Statute of the International Atomic Energy Agency (IAEA)

The IAEA Statute is primarily a statute for the regulation of the peaceful uses of nuclear energy; the agency itself was
built for that purpose. The fact that nuclear technology is of multidimensional benefit to mankind3? and has overtime
acquired an indispensible status means that mankind has to find a way to enjoy its benefits and il avoid the harm that
may accrue from its diversion from peaceful to military uses. This heralded the establishment of an agency whose

objective is to seek to accelerate and enlarge the contribution of atomic ener )
throughout the world.38 Qy to peace, health and prosperity

In its regulation of the use of atomic energy, to ensure that it is not used to further a ili
prevents the proliferation of nuclear weapons. One of its fun ny miltary purpose, the IAEA

' ctions under the statute, is ‘ ini
safeguards designed to ensure that special fissionable or other materials, services, e e s kL adner

made available by the agency or at its request or under its supervision or controf Z:;p?;m’ faCI|'lt|es Andlpfermation
further any military purpose; and to apply safeguards, at the request of the parties, to used in such a Way &g lo
arrangement, or at the request of a state, to any of that state’s activities in the field of ’at e biateral or muttlatera!
this authority that many non-proliferation treaties, for example, the nuclear weapon fregmm energy. it s by virtue al
adopt the IAEA as a compliance verification agency. This provision also makes the | “one lreaties and the NPT,
perennially relevant. AEA's role inexhaustive and

In carrying out its s_afeguards function, the agency is authorized to examine the desi
facilities of a state, including nuclear reactors, and to approve it from the view-point of a?;sm' ; :
military purpose, among others.*> The agency is further authorized to inspect the t uring that it will not fyrther any
inspectors, but only aﬂef consultation with the state concemed. These inspectors sh “er”toﬂes of states through its
virtue of whose occupation deals with materials, equipment, or facilities which are 8" Nave access 0 any person by
statute. In the context of ensuring non-proliteration, this is done to ensur required

to be
, oy e that there | : Safeguarded by the
against the use of special fissionable materials and fissionable products in further:;i > Compliance With t%e under’(gkiﬂg

€ of any military Purpose 41
the agency has pow

. _ ers
il slre gy 1 et i
e affairs of State:genc > Powerg are !t/hmatenals. anl

| S Pertainin erefore highly
ot diverted to mjlity Qi Nuclear technology. In

ectively being part of the frZ‘;]QStantially helps in the
Wi

Ork for eliminating

Pecializeq equipment and

Where non-compliance by a state is observed by the agency,

reasonable time that the state corrects its acts or to suspend or te
equipment it or @ member state made available to the non-complyi
limited to inspections and by that, it is more of a watchdog over th
verifying that nuclear energy is used for peaceful purposes and n

prevention of nuclear weapons production and proliteration, eff
nuclear weapons totally.

The NPT expressly mandates non-nuclear weapon state parties to accept safe
: ! u
be negotlatgd_ and concludeq with the IAEA in accordance with the lAEAg SE{;?S- as set fortp, in
system-“Th'S is part of the verification process poised to prevent diversion of nuclea, gte and { an agreement to

e :
Nergy from agency’s gafeguard
o Q s
a7anderson, R.L. Beneficial Uses of Nuclear Technology. Nuclear Energy Institute — Washjn Ulto military
Accessed on 06/011/2011. gton DC._

ici f Nuclear Technology: The Role of the Requlator in Ensuring the Proteci 2000.ipgy,
«geneficial Uses o e f e Regulator in Ensuring the Protection f 0/cdro, df
Chairman, U.S.A Nuclear Regulatory Commission. A Paper delivered at the International MeEting g lic Health 0, m/01322.p
n
ergy

ications. Held in Hanoi, Vietna i Safety»
aceful  Applications , m on March 29, 1999. Ay Ucleg ety. .
Es”ecﬁons/comm,«ss;on/speeches/f999/399—09.!1me Accessed on 06/01/2011. t=ble at p i "9y in Meggirihg:?g gfng'r

jecti lip:/
ole II, IAEA Statute — Objectives. Wy, e ‘
iz ﬁﬁ};a Il (5) IAEA Statute. QOV/readmg-rm/doC'
w0 prticle X1 () IAEA Statute — Agency Safeguards.
41 Article X1l (6) IAEA Statute.
22 pticle XII (7) IAEA Statute.

s prticle 11(1) NPT.

116
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uses. Hence the NPT permits non-nuclear weapon state parties to individually or collectively with other states conclude
such agreements with the IAEA but however mandates the agreement to be commenced within 180 days from the
original entry into force of the NPT: and for those who accede to the treaty after the stipulated timeline, negotiation of
the safeguards shall commence immediately after accession. Such agreements shall enter into force not later than
‘ g iationg 44

eighteen months after the date of initiation of negotiations.

As at 2011. 157 NPT non-nuclear weapon states, out of a total of 184, have NPT Safeguards Agreements in force with
the |AEA: 1 34 states have signed the Additional Protocol (AP). For 102 of them, the AP has entered into force 45 IAEA

safeguards are generally acknowledged as the single credible means by which the international community can be

assured that nuclear material and facilities are being used exclusively for peaceful purposes. 46

EAPONS UNDER INTERNATIONAL ~ HUMANITARIAN LAW (IHL) AND

I, LEAR W
ELIMINATION OF NUCLE AR e o NATIONAL COURT OF JUSTICEON  NUCLEAR WEAPONS

THE ADVISORY OPINION OF THE

Th : ice in 1996 delivered an Advisory Opinion on thg question put to it by the United Nations
eié?;?rgiggpna&? c\n(?x; Ofls‘J Ltjr?ttel threat or Use‘ of Nuclear Wea;;ons lF’ermmed In any circumstance under International

Law?47 The court stat’ed in its opinion that “a threat or ugel 0 ﬂug ?alr WeafIQOns Is governed by_ thg international law

applicable in armed conflict, particularly those of the pranc;g es am : ules o ;ntematro'nal humanitarian law as well as

Specific obligations arising from treaties and other undertalungt;_s aftﬁxplressry deal with nuclear weapons™&The court
ereby idengtiﬁed [HL as a substantial source for the determination of the legality of nuclear weapons.

i rfare under IHL are th inci iatinoti
T o the use of weapons in wa € principles of distinction and
he core principles that reg'ulaltedistincﬁon prohibits the use of weapons whose effects do not distinguish between

Proportionality 49 The principle of inciple of proportionality prohibits th .
milit o itian objects. The princip p : e use of weapons which cause
nn:cr‘és‘;g‘;"g;’ijpgrr‘f‘,’ujl'}g”iﬁjmy_éo The court examined the magnitude of the effects of nuclear weapons and observed

Significantly that “he destructive POWer of nuclear weapons cannot be contained in either space or time. They have the
d

[ of the planet™!
Potential o destroy all civiization and t° entire ecosystem of the p

lear weapons do not meet the threshold i f

The : - ects of the use of nuc . _ old of the requirements o

istinFé?tentlal destrucﬁltyc?n;gy_ Similarly the effects of the production, Ites'ung and storage of nuclear weapons are

afmfu:ort] atnhd pro?uorall environment. Therefore nuclear weapons violate the essential principles of international
0 the na

Manitarian aw.

- ons
Soft Laws on the Elimination of Nuclear Weap

rtain to those aspects of the lega) f ,
S LA clear weapons peratt 9al framework of nuclear weapons
Oft laws on the elimination of nu ding, act in diverse ways to supplement the framework. These include

ey ly bin : :
ehmlnanon which though not legally he NPT at review conferences, to pursue the goal of disarmament and

OMmm arties 1o t o Sue |

elimim ltr_nents e 1 frt]ztiggs “Principles a"df,():éidttgsafto{hr:u;cg%%r Sg;]‘-Pro",fETahon and Disarmament” and the

' inzaetlog" fo:' exlagntglss to Nuclear Disarmamen P Review Conference. The following also
n Practica

Constitute soft Jaw on nuclear weapons-

tions. Examples are:
. United Nations General Assembly Resolut

\\_‘__/._——-—-_——

:: Aticle |11 (4) NPT- ventory of Intemational Nonproliferation Oy

: ds. In

: mic Energy Agency Safeguar _laea_dept_of_safeguards.pd
Nangféﬁg:ggs:, g:ﬁdies Website. Last Updated 07/01/2011- 1 g pd.
46 4,

4 lbid.p.2. at or Use of Nuclear Weapons. General List No. 95 (Advisory Opinion of July 8, 1996).
Legality of the Th"®
48! g y

H.P-In
0 Ibig. at or Use of Nuclear Weapons. Op.citp-9-

ganizations and Regimes. © Center for

ternational Humanitarian Law. An Introduction. Paul Haupt Publishers Berne, Vienna. (1993).

St Legality of the TN 117
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(a) "'Low?llards a {\lugiea;\éveapon-ﬁee World: The Need for a New Agenda,™2

b) “Follow-up to the Advisory Opini i i i

& 3clear Weago g 1y Opinion of the Intemational Court of Justice on the Legality of the Threat or Use of
(c)“The Renewed Determination” Resolution.54

2. The Report of the Canberra Commission on the Elimination of Nuclear Weapons

The Canberra Commission was established as an independent commissi i .
X on by the Australian Gove i

19%-’?'_‘0 propose qracgca_l steps towards a nuclear weapon free world including the relateq pro{)r;crenrﬁntfm Ngvte mber

stal utykan bsecunty uring the transitional period and after this goal is achieved 5it is one of th i

undertaken by a sovereign state towards the efimination of nuclear weapons. The commission preserielén;?susesgrct’r:z

1996 and the report provides significant suggestions f ievi A
NPT, ag or successfully achieving the elimination goal of Article VI of the

3. Resolutions of the International Red Cross and Red Crescent Movement

The Intemational Red Cross and Red Crescent Movement have since the 1945 o

expressed their concem about the destructive effects of nuclear wea mbing of Hiroshima and N ki
) . ok pons and the il agasa
resolutions. In 1948 with Resolution XXIV of the 17t Intemnational Conference ofht?] :eed for their elimination, through

on states to undertake to prohibit absolutely all recourse to so called “non directed aament, the movement called

to the use of atomic energy or. any similar force for purposes of warfare.5 The‘l:eapogs; s(i.le' atomic weapons and
iesolution was reiterated in

international conferences of the movement in 1
miomekorel cirees o et 952, 1957, 1969, 1977, and 1981, Their mogt recent resolutions were

Iv.  ENFORCEMENT OF NUCLEAR WEAPONS LAW

The act of enforcing a law or regulation entails the activi ing ol ‘
. e activity of compelling obeg
effective enforcement of nuclear weapons law entails the observance of théJ non.dience 0 Such law o regulation.s8An

) C
international communtty as well as the total elimination of n Prolferation
tems comr > we uclear weapons b fule by all the states of the
Richard Butlerscited two important aspects of enforcing nuclear weapons lgv""’:?lngiSWeapgn states Ar?\tt?ass(s)ador
. a *

verification of compliance with whatever instruments have been ad «
. . opted to byi very effeci
weapons. Second is a reliable system of enforcement against those who may h:vr;ngeg_dout a world ﬁ::ﬁoff Sr:ﬁ::rl'e::
ide

system:s0 Enforc_ing intgmational law of nuclear weapons means that the i : 0 de
persuasive and, if non-violent measures do not suoce‘;?i in bringing a rule-blrr:::rnatlonal co nityfyi: rpizsat ‘épfn “S‘Z
~ \ ared to u

to prevent any actor to acquire nuclear weapons or to dig out concealed fer back o

from the disarmament process.5! Weapons which 6 C::::g:, tcoercive meang
: - -ehidestinely exempte
J—
s2 AJRES/55/33C.
53 A/RES/60/76.
54NRES/60/65' Commissi § e
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In the present framework for the elimination of nuclear weapons, the Intemnational Atomic Energy Agency is the body
charged with the first aspect of enforcement: the verification of compliance with the provisions of the NPT. Its powers
are limited to verifying whether or not a state has exceeded its bounds in the peaceful uses of nuclear energy, to the
Military uses; its role being more of a fact-finding body. If a state is in vnolgtuon, the IAEA reports the violation to the
United Nations Security Council (UNSC) to take. appropriate action regarding }hat state.62 Tt_xe U_NSC is thereby the
second component of the enforcement system, the component that enforces against non-compliance.

The UN he UN Charter is mandated to take enforcement measures to maintain or restore

internatic‘?r%u:g:t;ecgnadpgcx:il; fstuch measures range from economic gnd/qr _other sanctions not involving the use of

Amed force to intemational military action-&The use of mandatory sanctions is intended to apply pressure on a state or

enity to comply with the objectives set by the Security Council y«r!thoutt;4 rﬁolrltlng tt?z the use of force. Sanctions thus offer

e Security Council an important instrument to enforce its decus:odns. ollows erefore that a st.ate “{hlch violates its

Obligations under the NPT, thereby threatening world peatce lalr; th:elilrilns“((‘: can suffer the sanctions imposed by the
C. Sanctions in this respect represent the enforcement tool 0 _

The g , , : f the discourse is-whether or not the enforcement mechanism of nuclear
this stage © : acti ;

»eapor:l;;rcl)pnate questlogﬂztcﬁve or is adequate t0 achieve the objective of the law. An appropriate response to the

NS law has been effective Of 2 e yecades since the most significant nuclear weapons law came into force

; -world, yet all the states of the int i i
With t e .o g nuclear weapons free-world, emational community that
Dossegze%bjecnve of acrgr?:lgtg 1970 still possess them and more states not party to the NPT: India, Pakistan and Israel,
ave opg an-CI-e ar wbap uclear club sincé then.5 The IAEA has also alleged the.u.some non-nuclear weapon state
partiesF: nly joined the N “otly enhancing their nuclear capabilities. The IAEA officially accused Iran of carrying out
0 the NPT are secre™y nuclear device in November 2011.%The IAEA had made the same allegation

activiti : of & , .
Clivities relgvant to the development accused of having a clandestine nuclear weapons development programme and

st Irag by Iraq was accus
n 1991 whereby I IAEAST
ereby vio?ating its safeguards agreement wnfh the IAEA |

et ihe sum of the'foregoing reflects is the inefficiency or inadequacy of the enforcement mechanism of nuclear

ism is not without its challenges or impediments. O oo
ea ent mechan - , . One of the significant
impagrs, [aw. The enforoe of nuclear weapons law derives from the nature of intemational law itself, since nuclear

A . o
Mpediments to the enforcemen ational law context. While it has regulated intemationa intercourse for centuries, in

vabons law operates in thﬁc;rr:éelrlgw nonetheless has its salient shortcomings,

Yriad ramifications, interna ‘
ational Law: an Impediment to Enforcement.
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Compete law in ; | a state to sign and ratify a t ally binding on all. Intemational
| ntly drafts la -~ ory to cOMPe a treaty. Not only is this a . . A
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'ndepenZ:r:? s:gfes are sovereigh and y y state or organization into the intemnal affairs of

a SOvereign state.”
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A sovereign state is assumed to possess the capability to make its own decisions and accordingly, with the consent of
its decision-makers, independently enter bilateral and multilateral agreemenits with other states. The right of entering
into international engagements is an atiribute of State sovereignty.”"When a state deems that a particular multilateral
treaty or some components thereof do not support or enhance its national interests, it may validly refrain from being a

party to or ratifying that treaty. This is irrespective of whether or not the treaty seeks to benefit the world at large and has
a large subscription.

This element of state consent and agreement under international treaty law projects the blunt fact that some states that
own nuclear weapons can never be compelled to be under the ambit of disarmament obligations. Real examples
abound with nuclear-weapon states like India and Pakistan who are not parties to the NPT and CTBT. While the states
that ratified these treaties can be accused of violating its terms when they perform acts contrary to it, those that have not

cannot be regarded as violators when they perform the same acts because as a general rule, a treaty binds only those
who choose to be bound by it, “consent.”2 -

Another example is the retardation of the Comprehensive Test Ban Treaty. Being an excellent mechanism to forestall
the production of nuclear weapons by new states and also the further production or sophistication of nuclear weapons
by nuclear weapon states, it has been prevented from coming into force by eight of the stateg that own nuclear plants
and even some nuclear weapons states, like the United States; thereby not fulfilling a pre-requisite conditi ‘f) ¢ its
entering into force. And there is no way whatsoever under international law to legally bind them to become r:)alrlt(i);s t?) the
treaty.

ere is however an exception to the intemational law concept that a state cannot b

;I;Qaty it is not a party fo. This exception is in respect of a treaty provision that has alsi COTS,?:': idnttgn?bt?y th|e laws of a
law?3Also, in the recent past some eminent opinions have supported the view that certain We"_; iona pu§tomar);
international law exu§t, fompng a bogy of jus cogens.™ Jus cogens are Peremptory norms of i It 9 Prlnc|ples (;
Peremptory norm of intemational law is a norm accepted and recognized by the intemationa) com e onal la.
whole as a norm from which no derogation is permitted, and which can be modified only 1 Munity of states as a
general intemational law havmg.th? same character.”s As a result they are generally inte ya Subsequen! nprm of
freedom of states to contract while ‘voiding’ reaties whose object conflicts with nommg w icgplt‘eted as restricting the
perempto,y]ﬁlt therefore followg t_lyat potwﬂhstandmg the requirement of consent to be boung b lave begn ldent{fleq as
a state cannot escape rgsponsnbuhty in respect of a peremptory norm pf internationg law just t3)'(;"ternat.|c>n§1| obllga_\tlon.
ireaty representative of it. Examples of peremptory nomms have been cited viz., prohibition of the Cause it did not sign @

enocide, crimes against humanity and the principle of racial non-discrimination 77yity res use of force, the law of
g owever, it could be said that the principle against the non-possession of nuclear weapon @ present discourse

status of customary intenational law nor does it fall within the class of Peremptory no rms has Neither attained the
derogate- S of which states cannot

V. THE WEAKNESS OF THE NUCLEAR WEAPONS LAW ENFORCEMENT SYSTEM

.o municipal law, intemational law does not have a legislature, judicia . executi :
Un"kzer:ts all these can be found in the United Nations System, The highestrydeec?sio e and a police force. What
repfs rity Council and therefore mimics the role of the municipal executive. Howeygy unlirl‘(;.;n d Y of the UN is the
Sec ~ + 8 Gemocraticy

Y elected

| Principles of Public Intemational Law (6 Ed.) Oxford University Press, Ny, Yor (2,003) .
p-28g

7 BrO:‘v"Ii:l‘ N. p.817 Op.citp- 13.
72 Shaw, ™™

ia. citp. 14. o
;i g’r’gwnlie. 4\%83}1(0)5 cogvention on the Law 6f Treaties, 1969.

5 Article sa’mtemaﬁo"a' peremptory Norms (Jus Cogens) and international Humanitg,

an Law. Www i
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: l;ro wnlie, 489 Op , 120 9 Accessed o, ¢ 51082012,
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; . ) il with veto power are never elected.” Since the

exec rmanent members of the Security Coun.c.u with v | el

estz:ltl:l?s";\er,n(:rr:;e o?;’r?e ?J?\l by those five, they had assumned that position and like the name suggests, it is permanent.

; - ecutive and Legislative arms of the world Assembly. Its most powerful
lﬁﬁxosrm"gﬂvgg??g,i fggzegsotf)?:]he tl'}?\l %)t(larter which .states'that “Decisions of the Security Council on all matters
shall be made by an affirmative vote of seven members including the concurring Vvotes of the permanent mgmbf.ts,
provided that, in decisions under Chapter VI, and under paragraph 52_, a party ?o a duspute shall’ abstain from 'votmg. By
Simply refusiﬁg {0 vote therefore, a permanent member of the Security Council effectively veto's any resolution passed

by the Council.

i ' i tional law enforcement system, the Security Council plays the most

Ey having a monopO'Y; trrl;cll{?hi'e? ;,2?];;;?;1 :f power is not divorced from the Council's historical bearings. The most
‘Gnificant rqle in the sy er ' of the Second World War naturally assumed a universal executive stance to establish a
Wgﬁiﬁlﬂ oy aft th?h((jee‘:alsns‘ijrance of world peace and security through thg United Nations Organize?tior'l.79 Npt
Surprisi s'se;n blyth:r not only constituted themselves as the pennangnt.executlvg members of that organl:zatlon with
enforc o too, ybut bestowed on themselves the power to make binding _Iaws on nations through resoll{tlops anq to
awerdemep hpowetrz sanction.&The United Nations Charter, thereby reflecting the realities of the time of its inception
comain[;u::)sp:gsi’;io!s whereby members of the United Nations General Assembly may have meaningful checks on the

Powers of its most powerful members.

imi answer the question how the permanent members of the Council may be brought to
S{l)mlla'r ly the Charter d%zsa':gn: under intenational law by simply being silent on it or not envisaging it at all. It then
ap?&',';"ﬁ,it“{ﬁg S'Ne lE;gart%r was established with the underlying assumption of Security Council supremacy.8!

; Council may be conceived in practice as ting the interests of @

xtent to which the Gouncil may be ed in | representing the in .
:Lfollom{s therefore tha:jtgf,deinconigible has significant implications for its efficacy as a component of the intemational
aw eno self-motivatte m. This is because since on the intemnational Scene states’ compliance to authority is generally
cxseer:::g;e,r::gm,: );s |zw.enforcement body that is perceived as representing self-interests may on the reverse; evoke

¢ . An active violation of internationaj mbers
; reverence of its membgrs o ional law by a member or me

g;e rebellion, rather th-",’";;zeme failure of the Council to adequately deal with its offending member(s) as was witnessed
Ot the Security Counci on of Iraq in 2003, and the failure of the Security

H o wge o 82
ized invasion of Iré . . \ Council to deal punitively with U.S;
'r';‘tIZ;;J.ti-eleclij ::::;:‘%’;:gce of power in the intemational system. To illustrate its undemocratic nature, Kirgis, an

analyst, stated:

. cil's enforcement powers are troublesome to man
'||'1he ge::cr;'ltyiscgg;‘ regarded as an adequately representative body,
the Co ' N

members - China,. France, Russia, the United Kingdom and the United States — can veto any

substantive measure- One of them — the United States ~ has dominateg the Council in recent years.

nforcement finds its legitimacy in democratic institt: . ;
nt that law enfreer i alic institutions, the Security Council
;Lovg}ﬁeer;t;e to criticism. This, of course, is not so much a question of the effectiveness of N

Y UN member states because
Its five permanent, unelected
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Soviet Union and ¢ UN Security Council, the World's major powers wou
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international sanctions as it is a question of the legitimacy of the institutions that administer them.
Yet the two questions are interrelated.83
In the realm of enforcement of nuclear weapons law, it will obviously be an im
owerless General Assembly to bring the five permanent membe_rs of the Securi
gtates to completely adhere to their nuclear disarmament obligations under the

possible challenge for the virtually
ty Council, also the five nuclear-weapon
current arrangement,

V.  CONCLUSION

Nuclear non-proliferation and nuclear disarmament are inextricably linked. If nuclear weapon states refuse to disa_rm
and hold on to their weapons, non-nuclear weapon states would eventually not feel obliged to refrajn from producing
their own nuclear weapons. Conversely if nuclear proliferation is on the rise, nuclear weapon states would not risk giving

up their weapons and becoming completely defenseless. Ultimately, disarmament and non-proliferation must work in
concert for elimination of nuclear weapons to be successul.

ation of nuclear weapons |

'S 1ot sufficient to achjeye the ful
successfu
y due to the weakness of the nyclogr Weapons law enforcement
ures and well-organized strategies. It is ygefy i a universal system of
work in concert to achieve this objective,

elimination of nuclear weapons. This is largel
mechanism. It must be supported by other meas
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activities of nuclear weapqp States,
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effort ?y wr;apons- Awareness campaigns on the dangers of nuclear weapons an

nuclea

> Sompletely giminate
. € ur
pe greatly enhanced. States that strongly uphold an anti-nuclear ideology shoulq ?:vrgs???d Or their elimination
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However, whatever is huménly possible is
oot ons may presently appear. | ) tever |

G e, Siminlir t?f rnI:ngln? %riﬁ:";iilatpit appeays. It is with this principle that the elimination of nuclear weapons
invariably achievable, no matte

: - i xistence.
should be approached as there is no safe alternative to their continued e



