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.Compan.lons of the Prophet enjoy considerable veneration. Their
fn:*itrucfmns and commands to the Muslim army form part of Islamic war
Injunctions,
' Tlfe Decision of Muslim J urists refers to the conscious effort made
.by .Jlll'lsts of a particular era, to the challenges of their time. Qualified
JunSt's of every era are obliged to mentally exert themselves to provide
solutions to problems prevailing in their time, adequate solutions to which
cannot be found in the prior sources by a process known as Ijtihad. This is
the human component of Islamic law. The human component constitutes
all the efforts of Muslim scholars and Muslim generations in finding the
best meang of applying the Sharia or law proper according to their
understanding and to their particular circumstances with due regards to the
changes, human conditions and experiences.
This paper examines the basic principles of justice in war or Jus in
bello, under international humanitarian law, and the Islamijc principles of
Justice in war.

INTERNATIONAL HUMANITARIAN LAW
The basic principles of justice in war under international humanitarian law
are the principles of Distinction and Proportionality. The principle of
distinction pertains to the separation during war, ofmilitary targets from
the civilian population while the principle of proportionality confronts the
question ofhow much force is morally justifiable.

—_—

M.N. Syed, Muslim Conduct of State as Expounded by Dr Hamidullah. Lahore, 1973, 7. The first four
rulers are known in Islamic literature as the ‘'righteous Caliphs.’ They are Abu Bakr Siddiq, Umar Ibn
khattab, Uthman Ibn Affan and Ali Ibn Abi Talib.

.T. Ladan, Introduction to Jurisnmidence Classical and Islamic. Lagos, 2006, 69

The Principle of Distinction
The principll)e of distinction evolved to protect fromlthe effects oft wa; th;
civilian population, civilian objects and the "at";z ;“VV;;S:'EI@; ;:far:
which are not military objectives and have no adde . . '
. o tocol 1 to the Geneva Conventions provides
Article 48 of Additional Pro r and protection of the civilian

fo
that “In order to ener® rfspt;‘;tPanies to the conflict shall at all times
. o eq° bjec s,
Population and civilian 0

i d combatants and between
N he civilian population n¢ €or T
distinguish between t bjectives and accordingly shall direct their

civilian objects and militi.lll'i’aiy objectjves.”lt follows, therefore, that any
Operations only against m(; lwould not only affect mlhtary ol?jectives but
Weapon which when U§6' ; 'poplﬂaﬁon and civilian objects, lacks
vi '
would include the ¢ .
. lfld .m lity. ._4ion is evident in the traditions Prophet
distinction qua £ distinction e veople wh ral and
The prinCiPle 0 . s, The rights of people who are neutral an
{and his compan! or on cither side are respected. And those
Muhamma icipating in we the Muslims and have not broken them
Who are no;gve ma ;c code of war conduct stipulates that
people who rected. 10 The I o ;,ja,ke sure that the civilians of the area
are also p'ﬂ;age d in We"  sve certain rights which must be observed in
Muslim$ enare wagffg.yvﬁi,esz property and freedom must be protected.
where theY ceS- Th:;éfﬁfgh-handedness on the part of any Mujahid."!

all circu® dbé no"c;e vastation of houses and crops through killing and

There shouldl pe9° s invalids, women and children must not be killed
There sh?'{ jp* P o places of worship should be demolished, nor the
burning ﬂ "-sﬁﬂﬁgii pe killed.? Civilians and non-combatants are not to
in any cir?” " pould also not be slaughtered, except for food. The first
priests Of jc state, Caliph Abubakar, instructed dispatched armies
be kiued‘ 5 f_djsﬁnction thus:
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upon noncombatant persons or objects would likely be disproportionate to
the value ofthe military advantage anticipated by the attack. 23
The Islamic principle of proportionality is embedded in the Qur'an “If
anyone attacks you, attack him Just as he has attacked you...”24 Muslim
combatants are warned to desist from fighting whenever the enemy
withdraws, which means that the use of force is only necessary if attack
prevails. The principle of proportionality was reflected in the Prophet's
war policy. The basic principle of his war policy was to use such force as
Was necessary and indispensable for removing the aggression of the
enemy and also to use the force only against those powers or people who
were practically waging war against them or at least likely to engage in
such activities. The basis of his war policy was to weaken, frighten or
discourage the enemy so that he might give up his resistance, opposition
and hostility to the Prophet's mission and cooperate and live in peace.25
A glance at the Prophet's expeditions shows the nature of his war
policy: to subdue or weaken the enemy with the least bloodshed and
thereafter show him generous and liberal treatment. The Muslims
organized in all, 70 campaigns (apart from the major battles), in the eight
years of war with the unbelievers of Arabia. In only four or five of these
campaigns was there fighting, and then, only slight, with little loss of life.
The main objective, to capture the enemy's equipment so a5 to weaken
their power of resistance and will to fight, was successfully achieved.26 In
accordance with the principle of proportionality, the Prophet forbade the
killing of wounded enemy combatants. 27

2 Moxley, C.J. et al. Nuclear Weapons and Compliance with International Humanitarjap

Proliferation Treaty. Fordham Inte'r’national Law Journal. Vol. 34. p.613. Law and the Nyclear Non-
24Qur'an Ch 2 Verse 194,

25A Rahman, Op.cit, 659.

26]bid, i

27See generally, S.A. Maudoodi, “Rights of Enemies in War”, as translateg by Prof, Ap,

N . mad Sgajt
Khurshid Ahmed. Available at www jamaat.org/islam/HumanRightsEnemiesht). Accesseq o:l:o%};%l: lnsd Prof
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instructed for =™ ere asked t0 nor teach were set free.3! Abu Moosa
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forbidding us to ki]] our enemies in this way...by God in whose hand is my

life, I would never slay like this, even ifit wereahen”33 . i
Additionally, the Prophet forbade combatants from taking uﬁom

Sexual advantage of women i the enemy land, “Forbid your army

: eon
fornication, for surely no army fornicates but that Allah brings a plagu
them.”34
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Provisions of the law regar

wounded, sick ang shipwrec
members of th

oblige the belli
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Prophet, participated in humanitarian activities of caring for the wou ot
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t
S attest to the fact that gred
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. L p.336. i .

33 Abu Dauwd: Kitab al-Jihad (Kafac“:i &ﬁl’d\;ﬁ' A,_&awargifg}?g;i:ﬁ Slddiqi, Op.cit, 37
34 Reported by Abban Ibn Oathman an derationpress.com.aw/pdf/ ic as“Sl'ltaniyah, Quoted in
ls|am[i)c Laws of War and Peace. www.fede on rPeace
Accessed on 29/05/2013 f the wounded in battle {5 the figjy
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6 Ibid. '
;7 Iszlt?ih Bukhari, Vol. 2, 484.
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and. the early Caliphs show concern for the protection of the natural
en?nronment.42 In present times advancements in technology have brought into
b.elng all forms of Weapons of mass destruction; nuclear, chemical and
biological weapons. These kinds of situations, which did not exist in the
form.ative phase of Islam, are precisely why qualified Muslim Jurists are
requiredto give reasoned opinions/judgments on issues not specifically covered
by the basic Sources of Islamic Law. It is in accord with this prescription that
fnodern Jurists have tried to live up to the challenges of the times by giving
Judgments on the issues of modern means and methods of warfare.

In his Fatwa, 43 specifically addressing the war in Iraq, Sheik Faisal
Mawlawi44 held that Muslims are not allowed to initiate the use of chemical

retaliate using them .45 =

The use of suicide attack as a method of warfare ig a subject thy t attract ch
discourse. A suicide attack is usually carried out by an attacker op o ml'l
people, whether military or civilian in which the attg cker normallllnsuépectl.ng
intent. In confronting the issue of the legitimaCy or otherwise ofeui )iddles with
in Islam, some Muslim scholars have inclined towards v; ewing the ‘: Se alftacks
context of the very intricate Arab-Israeli ¢ ue in the

onflict, Foremost ..
ibi 1 > SUl H
prohibited act in Islam. The Qur'an stipulates that man my, Sthot dejt Cide js g
Iberately ki)

ost : )

. . . . ly carrieq OUt in greqg

maximum casualties may be realized with the objective of inflicg; Where
Clin

42gee earlier discussions.

& Maximypm,
431 egal opinion.

“Deputy Chairman of the European Council for Fatwa and Research,
45Quoted in Islamic Laws of War and Peace. Op.cit.

46Qur'an Ch 4 verse 29.

himself.4¢ Secondly, suicide attacks are m
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attackers and thoge Supporting them share s

CONCLUSION
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from a divine source, which makes the law binding on all Muslims. Islamic
principles enshrined in [slamic Law of War and those of IHL should not be seen as
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