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Abstract

This article explores the legal status or effect of the United Nations Declaration on the

Rights of Indigenous Peoples (UNDRIP) in contemporary international human rights

law. As a United Nations General Assembly (UNGA) resolution, the legal significance of

UNDRIP may appear uncertain on the surface. However, several UNGA resolutions do
carry some legal weight with far-reaching legal implications in international law. For

example, the Universal Declaration of Human Rights 1948 (UDHR) has been widely ac-

cepted, at least in part, as forming part of customary international law. Through a criti-

cal examination of relevant literature and some decisions of international, regional

and national courts, this article examines whether the UNDRIP, in whole or in part,
reflects customary international law. It also considers the relationship of the UNDRIP

with other international human rights instruments, and whether it should be applied

as part of general principles of law on issues that are essential to indigenous peoples

such as non-discrimination, self-identification, land rights and development.
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THE LEGAL STATUS OF THE UNITED NATIONS DECLARATION

1 Introduction

It is now ten years since the United Nations General Assembly (UNGA) adopt-
ed the United Nations Declaration on the Rights of Indigenous Peoples 2007

(UNDRIP) as an international human rights framework aimed at recognising
'the urgent need to respect and promote the rights of indigenous peoples af-
firmed in treaties, agreements and other constructive arrangements with
States'.1 The main purpose of this article is to explore the legal status or effect
of the UNDRIP in contemporary international human rights law. As a UN Gen-
eral Assembly (UNGA) resolution, the legal significance of UNDRIP may appear
uncertain on the surface. However, several UNGA resolutions do carry some
legal weight with far-reaching legal implications in international law. One no-
table example is the Universal Declaration of Human Rights 1948 (UDHR),2

which has been widely accepted as a universal standard in the context of ar-
ticulating and providing for generally acceptable human rights norms globally.
Indeed, arguably some writers have concluded that the UDHR, in whole or at
least in part, has attained the status of customary international law.

However, while the UDHR was adopted without any votes against it,3 in the
case of the UNDRIP four States with significant numbers of indigenous peoples
(IPs) voted against it at the time of its adoption in 20o7.4 How do those initial
negative votes against UNDRIP by four States 'specially affected' by its provi-
sions affect or nullify its legal status or effect in international law over ten years
since it was adopted, if at all? As an international human rights instrument
containing preambular and substantive provisions highlighting its relationship

1 United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP), UNGA Resolu-

tion 61/295, UN Doc. A/RES/47/1 (2007), adopted on 13 September 2007, by a vote of 143 in

favour to four against. (Australia, Canada, New Zealand and United States), with n absten-

tions (Azerbaijan, Bangladesh, Bhutan, Burundi, Colombia, Georgia, Kenya, Nigeria, Russian

Federation, Samoa and Ukraine). On UNDRIP, see SJ Anaya, Indigenous Peoples in Interna-

tionalLaw (Oxford UP, 2005); S Errico, 'The Draft UN Declaration on the Rights of Indigenous

Peoples: An Overview' (2007) Human Rights Law Review i; J Gilbert, 'Indigenous Rights in

the Making: The United Nations Declaration on the Rights of Indigenous Peoples' (2007) 14

InternationalJournal on Minority and Group Rights 207; and S Allen and A Xanthaki (eds.),

Reflections on the UN Declaration on the Rights of Indigenous Peoples (Bloomsbury Publishing

2011).

2 Adopted by the UNGA at its 3rd session on lo December 1948, through Resolution 217 at the

PaLais de Chailot in Paris, France.

3 Out of the fifty-eight Member States of the UN at the time of its adoption in 1948, forty-eight

States voted for it, eight abstained and two refused to cast any votes.

4 See UNDRIP, supra nl.

INTERNATIONAL HUMAN RIGHTS LAW REVIEW 6 (2017) 242-261



BARNABAS

with both 'soft' and 'hard' international human rights instruments, what sig-
nificance do this relationship have on its legal effect? This article attempts to
examine these questions.

In exploring the above questions, this article critically examines some of the
relevant literature and some selected decisions of international, regional and
national courts and other human rights bodies. The article examines whether
the UNDRIP has attained the status of customary international law (CIL), con-
siders its relationship with other international human rights instruments, and
examines whether it forms part of general principles of law. The article is struc-
tured into 5 thematic sections. Following this introduction, Section 2 considers
the requirements for the emergence of CIL and applies these requirements to
the UNDRIP to demonstrate whether or not it has attained the status of CIL.
Section 3 discusses the relationship between UNDRIP and other international
human rights instruments with a view to identifying the legal significance of
UNDRIP. Section 4 examines whether the UNDRIP is part of general principles
of law that must be respected by all UN Member States.

2 UNDRIP - Towards Customary International Law?

A declaration may codify or come to be accepted as CIL binding upon all states
as custom. Is there evidence that the UNDRIP has attained the status of CIL?
The answer to this question requires a careful and detailed examination of
what it takes for CIL to emerge in international law. Anaya argues that UNGA

resolutions could lead to the creation of CIL by evidencing consensus in the
international community that imbue the contents of such resolutions with
the expectation that they are obligatory when supplemented with additional
activities by the international community.5 Indeed, in Military and Paramili-
tary Activities in andAgainst Nicaragua (Nicaragua v United States) (Nicaragua
case),6 the Icj relied on UNGA resolutions to determine that the principle of
non-use of force and non-intervention in the internal affairs of States were
principles of CIL. However, the decision of the Icj in the Nicaragua case has
been criticised 'as a failure of legal scholarship ... It reveals the august judges

5 SJ Anaya, 'Contemporary Conception of Customary International Law' (1998) Proceedings of
the American Society of International Law 41 at 43.

6 Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v United States),

Merits, 1986 icj Reports 14, 27 June 1986.
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of the International Court of Justice as collectively naive about the nature of
custom as the primary source of international law.'7

CIL, whether global or regional, is comprised of the two elements: an ex-
tensive and virtually uniform State practice and the belief that the practice is
required by law (opiniojuris).8 Article 38 (b) of the Statute of the International
Court of Justice (icj Statute)9 provides that the Court shall apply among oth-
ers 'international custom as evidence of a general practice accepted as law'.
However, the IcJ Statute does not expressly state the elements that must exist
to determine whether a rule of CIL has been established. This has led to several
legal scholarly views on this issue. For example, Dennis Arrow proposes four-
elements that should exist before the creation of GIL which are: State practice;
opiniojuris; adherence to a norm by a majority of 'specially affected States'; and
continuous practice over a period.10 In the North Sea Continental She/f cases,"
the icj maintained that belief in the existence of opiniojuris by States was
central to the formation of CIL. 2

The idea of whether or not opiniojuris is necessary to the formation of
CIL remains largely contentious and unsettled.13 Gunning argues that the re-
quirement of actual physical practice by States for the formation of GIL has

7 A DAnato, 'Trashing Customary International Law' (1987) 81 The AmericanJournal ofIn-

ternationalLaw lol at 105.

8 North Sea Continental Shelf Cases (Federal Republic of Germany v Denmark); (Federal

Republic of Germany v The Netherlands) [1969] IcJ Reports 3, para. 77; Continental She f

(Libyan ArabJamahirtya vMalta) [1985] ICJ Rep 29, para. 27; AE Roberts, 'Traditional and

Modem Approaches to Customary International Law: A Reconciliation' (2oo) American

Journal of International Law 757; A D'Amato, 'Trashing Customary International Law'

(1987) 81 American Journal ofInternational Law iol; andJL Kunz, 'The Nature of Custom-

ary International Law' (1953) 47 AmericanJournal ofInternational Law 662 at 665.

9 The Statute of the International Court ofJustice is an integral part of the United Nations

Charter, as specified by Chapter xiv of the United Nations Charter. All uN Member States

are Parties to the Statute by their ratification of the UN Charter. See Charter of the United

Nations, 26 June 1945, 24 October 1945,1 UNTS xvi, Art 93(2).

10 DW Arrow, 'The Proposed Regime for the Unilateral Exploitation of Deep Seabed Min-

eral Resources by the United States,' (198o) 21 Harvard International Law Journal 337 at

337-418 andJL Slama, 'Opinio Juris in Customary International Law' (1990) 15 Oklahoma

City University Law Review 603 at 617-618.

11 North Sea Continental She f Cases (Federal Republic of Germany v Denmark); (Federal Re-

public ofGermany v Netherland) [1969] I CJ Reports 3 at 4.

12 Ibid, at 44.

13 See G Norman andJP Trachtman, 'The Customary International Law Game' (2005) Ameri-

can Journal of International Law 541 at 542.
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a tendency to result in an international society where only physical actions
may be the means of resolving international disputes and not non-physical
means.14 He maintains that uniformity of practice may come to be seen as evi-
dence that such practice may be performed with the understanding that such
arises out of legal obligations, thereby creating opiniojuris.15 Kelly argues that
acceptance by States give CIL legitimacy and that without this acceptance,
practice is merely habitual and not CIL, but since there is no universally agreed
mechanism for quantifying general practice of States as proof of opiniojuris,
this means it is a legal fiction.16 He maintains that even the icj has difficulty in
investigating and proving State practice of a majority of States and 'when the
i.c.j. has required direct proof of the opiniojuris element, the Court has found
the evidence inadequate.'17

Despite the above shortcoming, the main way of ascertaining opiniojuris is
through finding out the practice of States.18 The first case in which an interna-
tional court determined the significance of opiniojuris to the formation of CIL
is the case of ss Lotus (France v Turkey) (Lotus case).'9 In that case the French
claimed that a CIL rule had emerged which required acceptance that criminal
trials arising from accidents on the high seas were within the exclusive juris-
diction of the flagship State.20 They contended that as States had abstained
from claiming jurisdiction in the matter, this was evidence of State practice
which prevented other States other than France from asserting jurisdiction in
the that case.2' The Permanent Court of International Justice (PC ii) rejected
this argument and held that opiniojuris was necessary to demonstrate that
such abstentions 'were based on states being conscious of having a duty to
abstain ... to speak of an international custom.'22

14 IR Gunning, 'Modernizing Customary International Law: The Challenge of Human Rights'

(1990) 31 VirginiaJournal ofInternational Law 2n at 214-215.

15 Ibid, at 241.

16 JP Kelly, 'The Twilight of Customary International Law' (1999) 40 VirginiaJournal ofInter-

national Law 449.

17 See North Sea Continental She6F (France v Denmark, France v Netherland) 1969 ICJ 344

(20 February 1969); ss Lotus (France v Thrkey), 1927 PcIj (ser. A) No. lo, at 28 (7 Septem-

ber 1927); and ss Wimbledon (United Kingdom vFrance) [1923] PCIJ (ser. A) No. 1, at 25

(17 August 1923).

18 Kelly, supra n 16 at 470.

19 Lotus case, supra n 17.

20 Ibid, at 25-26.

21 Ibid, at 28.

22 Ibid.
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However, in the Trail SmelterArbitration (United States v Canada),23 the tri-
bunal did not rely on State practice to establish opiniojuris as it found none,
choosing rather to apply us Supreme Court judgments, this has led to the

argument that the decision here was not based upon 'any grounding in state
practice, its conclusions about CIL are neither persuasive, nor evidence of
anything.'24 Likewise, in Libya v Malta,25 the Icj did not rely on opiniojuris or
State practice in the determination of the principle of 2oo nautical miles of
Exclusive Economic Zone (EEZ) on the continental shelf, it chose rather to rely
on the provisions of the UN Law of the Sea Convention 198226 to rule that the
principle of EEZ was CIL. 2 7 The above decisions demonstrates the uncertainty
about whether opiniojuris is really necessary to establish a rule of CIL. 28

In the Asylum case (Colombia v Peru),29 Colombia asserted a right based
upon a principle of CIL applicable in the Latin American region,30 to pros-
ecute an offense committed by a political refugee against the government of
Peru.31 Colombia demanded that the alleged refugee be free to leave Peru since

he had been granted asylum by Colombia.3 2 In finding if such a rule existed
as CIL, the Court expressed the need to establish opiniojuris through State
practice.33 This decision regarding the requirement of State practice to prove
opiniojuris was affirmed in the Case Concerning Right of Passage Over Indian
Territory (Portugal v India).34 In this case, the Icj was presented with the issue
of whether there was a regional GIL between India and Portugal in which Por-
tugal had the right of passage through Indian territory. It was held that based
on State practice on the right of passage in the region, a CIL had emerged in

23 Trail SmelterArbitration (UnitedStatesv Canada) [1941] UN Reports of InternationalArbi-

tral Awards (RIAA) 19o5 at 1949.

24 Kelly, supra n 16 at 471-472.

25 Libya v Malta [1985] Icj Reports 13.

26 UN Law of the Sea Convention 1982, adopted lo December 1982 in Montego Bay, Jamaica,

came into force 16 November 1994.

27 Ibid.

28 RM Walden, 'The Subjective Element in the Formation of Customary International Law'

(1977) 12 Israel Law Review 344 at 459.

29 Asylum case (Colombia v Peru) [1950] icj Reports 266.

30 Ibid, at 276.

31 Ibid, at 274.

32 Ibid, at 273.

33 Ibid, at 276.

34 Case Concerning Right of Passage Over Indian Territory (Portugal v India), [196o] iCj Re-

ports 266 at 277.
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favour of Portugal.3 5 In North Sea Continental Shelf Cases (Gennany v Denmark)
(Western Germany vNetherland),3 6 the icJ confirmed that opiniojuris was nec-
essary to the formation of CIL and that in looking for evidence of such, the
Court could rely on treaties.3 7

In terms of time and its relevance to the formation of CIL, it seems the
length of time in which a norm has been practiced by States is not of the es-
sence. Thus, in the Continental Shelf cases the icj stated that:

Although the passage of only a short period of time is not necessarily, or
of itself, a bar to the formation of a new rule of customary international
law on the basis of what was originally a purely conventional rule, an
indispensable requirement would be that within the period in question,
short though it might be, State practice, including that of States whose
interests are especially affected, it should have been both extensive and
virtually uniform in the sense of the provision invoked .... s3

However, it has been argued that consistent State practice of a norm over a
long period of time may outweigh one that has been practiced over a shorter
period in determining whether such norms have metamorphosed into CIL. 3 9

Karol Wolfke argues that continuous practice by States without interruption
is not a sine qua non for the emergence of GIL.

4 0 Cheng appears to agree with
Wolfke on the issue of length of time not being of the essence in State prac-
tice.41 Therefore, the issue of length of time in State practice for the purpose of
the emergence of a norm as CIL is not essential.42 Kuntz maintains that State
practice by a majority of States is not sufficient, rather such practice must be in
existence and applied 'by the overwhelming majority of states which hitherto

35 Ibid, at 40.

36 North Sea Continental Shelf Cases (Gennany vDenmark) (Western Germany vNetherland),

[1969] icj Reports 3.

37 Ibid, at 42-44. See generally, JL Slama, 'Opinio Juris in Customary International Law'

(199o) 15 Oklahoma City University Law Review 603 at 641-645.

38 North Sea Continental Shelf case, supra n 36 at para. 74.

39 J Kammerhofer, 'Uncertainty in the Formal Sources of International Law: Customary In-

ternational Law and Some of its Problems' (2004) 15 European Journal of International

Law 523 at 530.

40 K Wolfke, Custom in Present International Law (Tow Nauk, 1964) at 6o.

41 B Cheng, 'United Nations Resolutions on Outer Space: 'Instant" International Customary

Law' (1965) 23 Indian Journal ofInternational Law 23 at 45.

42 Kammerhofer, supra n 39 at 530.
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had an opportunity of applying it.'4 3 Therefore, it would appear that irrespec-
tive of the length of time in which a norm has been practiced by States, once
such norm has been practiced by a substantial number of States specially af-
fected by such rule a CIL would be deemed to have emerged.

However, the role of State practice in providing evidence of opiniojuris in
the formation of CIL is largely unclear." It is not certain whether State prac-
tice is needed as evidence of opiniojuris or if it is an independent ingredient
to the formation of CIL. 4 5 In the determination of whether there is sufficient
State practice and whether there is evidence of the existence of opiniojuris to
establish CIL, Kuntz recommends that courts could rely on diplomatic cor-
respondence, the decisions of domestic courts and provisions of international
treaties.46 However, Anaya and Williams have argued that there should not be
an over reliance and emphasis on actual State practice and that mere express
communications amongst States, irrespective of whether this is done in as-
sociation with real events or not should be counted as 'a form of practice that
builds customary rules.'47

Academic debates about the legal status of some of the rights of indigenous
peoples (IPs) which are now declared under UNDRIP, have led some schol-
ars into arguing that some IPs' rights are already CIL. For example, Anaya and
Wiessner contend that several categories of IPS' rights have developed into
CIL, such as the rights to 'demarcation, ownership, development, control and
the use of lands that [indigenous peoples] have traditionally owned or other-
wise occupied and used.48 In line with the above claim, a 1999 comparative

43 Kunz, supra n 8 at 666.

44 Ibid, at 532.

45 See generally CA Bradley and JL Goldsmith, 'Customary International Law as Federal

Common Law: A Critique of the Modem Position' (1997) Harvard Law Review 815 and

PR Trimble, 'A Revisionist View of Customary International Law' (1985) 33 University of

CaLfornia Law Review 665.

46 Kunz, supra n 8 at 667-668. See also, RR Baxter, 'Multilateral Treaties as Evidence of Cus-

tomary International Law' (1965) 41 British Year Book ofInternational Law 275 at 277-278.

47 SJ Anaya and RA Williams, 'The Protection of Indigenous Peoples' Rights over Lands and

Natural Resources under the Inter-American Human Rights System,' (2001) 14 Harvard

Human RightsJournal 33 at 54-55.

48 SJ Anaya and S Wiessner, 'The UN Declaration on the Rights of Indigenous Peoples:

Towards Re-empowerment' (2007) 206 Third World Resurgence 15; SJ Anaya, 'Diver-
gent Discourses about International Law, Indigenous Peoples, and Rights over Lands

and Natural Resources: Toward a Realist Trend' (2005) 16 Colorado Journal of Interna-

tional Environmental Law & Policy 237; and SJ Anaya, 'International Human Rights and

Indigenous Peoples: The Move Towards the Multicultural State' (2004) 21 ArizonaJour-

nal of International and Comparative Law 13 at 44. See also, RT Ako and 0 Oluduro,
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research conducted byWiessner into State practice on ips' rights demonstrates
that there are many positive developments in States' legislation, policies and
practices,49 which provide evidence that land rights and rights to natural re-
sources by ivs have crystallised into CIL. 50 As Weisner puts it:

Today, many of these proposed or actual prescriptions, coinciding, as
they do, with domestic state practice as documented above, have cre-
ated a new set of shared expectations about the legal status and rights
of indigenous people that has matured and crystallized into customary
international law.51

The above claim appears to be supported by the Inter-American Commission
on Human Rights (IACHR). In the Mayagna (Sumo) Awas Tigni Community v
Nicaragua (Awas Tingi) case,52 the IACHR asserted that 'there is an interna-
tional customary law norm which affirms the rights of indigenous peoples to
their traditional lands'.53 Also in Maya v Belize,54 the Belize Supreme Court
supported this opinion as the senior judge in that case argued that 'both cus-
tomary international law and general principles of international law would
require that Belize respect the rights of its indigenous peoples to their lands
and resources'.55 One possible authority that could support the claim that
the provision of UNDRIP may contain or provide evidence of norms of CIL is
the decision of the Icj which has stated that UNGA resolutions could provide

'Identifying Beneficiaries of the UN-Indigenous Peoples' Partnership (UNIPP): The Case

for the Indigenes of Nigeria's Delta Region' (2014) 22 AfricanJournal ofInternational &

Comparative Law 369 at 385.

49 S Wiessner, 'Rights and Status of Indigenous Peoples: A Global Comparative and Interna-

tional Legal Analysis' (1999) 12 Harvard Human Rights Journal 57 at 1o9.

50 S Wiessner, 'Indigenous Sovereignty: A Reassessment in Light of the UN Declaration on
the Rights of Indigenous People' (2008) 41 VanderbiltJournal of Transnational Law n41 at

1152.

51 Wiessner, supra n 49 at 1o9. See also, S Wiessner, 'The United Nations Declaration on the

Rights of Indigenous Peoples' in A Constantines and N Zaikos (eds.), The Diversity ofIn-

ternational Law (Brill, Leiden, 2009) at 343-362.

52 Mayagna (Sumo) Awas Tigni Community v Nicaragua [2001] Inter-Am Court of Human

Rights (IACHR) (ser. C) No. 79. See also, JM Pasqualucci, 'International Indigenous Land

Rights: A Critique of the Jurisprudence of the Inter-American Court of Human Rights in

Light of the United Nations Declaration on the Rights of Indigenous Peoples' (2009) 27

Wisconsin International LawJournal 51.

53 Awas Tigni case, supra n 52 at 71.

54 Aurelio CalvAttorney-General ofBelize, Claim 121/2007 (Supreme Court, Belize, 18 October

2007) 127.

55 Ibid.
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evidence for the purpose of establishing a rule of CI L,
5 6 if there is 'overwhelm-

ing evidence of a long-established rule, or some very authoritative evidence of
a recently established rule (such as a decision of the i cj or a sufficiently widely
accepted treaty provision)'.57

However, it has also been argued that CIL in relation to land rights of IPs
'does not yet exist' but 'there is a clear consensus within international human
rights jurisprudence that at a minimum States must engage in good faith con-
sultations with indigenous peoples prior to the exploration or exploitation
of resources within their lands'.58 Xanthaki maintains that 'the suggestion
that indigenous rights already constitute uniform state practice seems over-
ambitious. Such a suggestion actually undermines the importance of the Dec-
laration: its adoption was such a success exactly because it anticipated changes
to indigenous rights in national systems'.59

Although IPS have benefited from increasing better protection in several
States and regions and UNDRIP seems to have been a catalyst for more posi-

tive outcomes in relation to ips' rights at the national, regional and interna-
tional levels,60 the view by some scholars that some categories of IPs' rights,
including land rights, already have developed into CIL appear to be too hasty.
Indeed, the text of UNDRIP anticipates that the circumstances of iPS and their
rights in various States vary around the world.61 The varying circumstances of
iPs around the world make it very difficult for State practice to be uniform.
Therefore, to argue that ips' rights to land as provided under UNDRIP have
crystallised into CIL appears erroneous as this overlooks the differing practices
regarding IPS' rights to land by various States in the Americas, Europe, Austra-
lia and Africa.

56 See Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] icj Rep.

226.

57 RK Gardiner, International Law (Pearson Education Limited, 2003) at 104-105.

58 T Ward, 'The Right to Free, Prior, and Informed Consent: Indigenous Peoples' Participa-

tion Rights within International Law,' (201) io New York UniversityJournalofInternational

Human Rights 54 at 54-55.

59 A Xanthaki, 'Indigenous Rights in International Law over the Last lo Years and Future De-

velopments' (2009) 1O Melbourne journal of InternationalLaw 27 at 35-36. The emphasis

is added. See also, K Engle, 'On Fragile Architecture: The UN Declaration on the Rights of

Indigenous Peoples in the Context of Human Rights' (20n) 22 European Journal of Inter-

nationalLaw 141 at 163.

6o Xanthaki, supra n 59 at 35-36.

61 Para. 23 preamble to UNDRIP states that: 'Recognizing that the situation of indigenous

peoples varies from region to region and from country to country and that the signifi-

cance of national and regional particularise and various historical and cultural back-

grounds should be taken into consideration.'
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The position of the International Law Association (ILA) on the formation of
CIL is that UNGA resolutions may constitute or create CIL, 62 subject to the pro-
viso that such resolutions 'have been accepted unanimously or almost unani-
mously and that there is a clear intention by the States that support it to lay
down a rule of international law.'63 However, in the case of UNDRIP initially
States such as the us, Canada, Australia and New Zealand that have some iPs
communities voted against its adoption. In addition, statements and com-
ments by some of the States who voted in favour of it made it expressly clear
that they had no intention to lay down any rule of CIL. 64 Even the preamble to
UNDRIP states that it: 'Solemnly proclaims the following United Nations Dec-
laration on the Rights of Indigenous Peoples as a standard of achievement to
be pursued in a spirit of partnership and respect.65 Since UNDRIP was not ad-
opted by a unanimous vote at the UNGA, there is strength in the argument that
it may be erroneous to view UNDRIP or substantial portions of its provision as
CIL.

66

In a futuristic sense however, there is the possibility that UNDRIP and its
provisions may contribute to the formation of CIL on iPs' rights at regional
levels as it can be used as evidence to establish the existence of rules or the
development of opiniojuris.67 Although a few States voted against it, thereby
limiting its contribution in this respect, the icj has held that the limited legal
weight of UNGA resolutions would normally be a result of opposition from a
substantial number of States whose interests are affected specially.68 While
considering the issue of whether a rule contained in a Convention can be con-
sidered to have become a CIL, the icj ruled that representative and widespread
participation in a Convention would be sufficient provided such participation
'includes that of States whose interests are specially affected.'69

Although UNDRIP is not a treaty, its provision can be used as evidence of
opiniojuris at a regional level. As noted above, while during the adoption of

62 See International Law Association (ILA), (2000) Statement of Principles Applicable to the

Formation of Customary International Law, <http://Iegal.un.org/ilc/reports/2on/english/

annexpdf>.

63 Ibid.
64 Xanthaki, supra nl 59 at 28.

65 See the last paragraph to UNDRIP (emphasis added).

66 Xanthaki, supra n 59 at lo.
67 See MJ Davis, 'The United Nations Declaration on the Rights of Indigenous Peoples'

(2008) University of South Wales Australia (uNsw) Law Research Paper, <http://papers

.ssrn.com/so13/papers.cfn?abstractIbid=13 92569 >. See Legality of the Threat or Use of

Nuclear Weapons, supra n 56.
68 North Sea Continental She#, Judgment, Icj Reports [1969] at 3.
69 Ibid, at para. 73.
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UNDRIP, four States only casted contrary votes,70 they do not constitute most
of States specially affected by UNDRIP most of whom voted in favour of it.71

The contrary votes do not represent the views of a substantial portion of the
international community and those votes may not of themselves prevent the
emergence of such opiniojuris on the rights of iPs at a regional level. More-
over, the effect of the votes by those States that initially voted against it, has
now been whittled down because of developments from the USA, Canada and
Australia that suggest their current acceptance of the rights contained in the
UNDRIP.

72

Compared with the International Labour Organisation (ILO) Indigenous
and Tribal Populations Convention 1957 (ILO 1o7)73 and ILO Convention Con-
cerning Indigenous and Tribal Peoples in Independent Countries 1989 (ILO
169)74 (hard-laws), UNDRIP appears to be able to make a much broader impact
among States as an UNGA resolution. It is not legally binding and falls within
the category of soft-law.75 However, as demonstrated in sections 2-4 below
the legal significance of UNDRIP cannot be dismissed on the basis that it is
soft-law simpliciter. Indeed, it has been vehemently argued that'a soft law doc-
ument is to be preferred to no document at all, and, similarly, a soft law docu-
ment represents a better outcome than a treaty whose value is substantially
impaired by a poor number of ratifications, or by rather ambiguous or diluted
provisions.'76 Instead, its legal weight must be ascertained by taking into ac-
count of the fact that contemporary international law-making and standards

70 USA, Canada, New Zealand and Australia.
71 UNDRIP was adopted by a vote of 143 in favour.

72 On recent development in Canada, Australia and the USA see further analyses below.
73 ILO Indigenous and Tribal Populations Convention 1957 (Cio7), adopted in Geneva, at the

4oth ILC session on 26 June 1957), entered into force on 2 June 1959, it is currently an out-

dated instrument and it may be denounced between 2 June 2019 and 2 June 2020.

74 ILO Convention concerning Indigenous and Tribal Peoples in Independent Countries 1989

(C169), adopted in Geneva, at the 76th International Labour Congress session on 27 June
1989.

75 On the nature of 'soft-law' in international law, see A Di Robilant, 'Genealogies of Soft
Law' (2oo6) The American Journal of Comparative Law 499; and CM Chinkin, 'The Chal-
lenge of Soft Law: Development and Change in International Law' (1989) 38 International
& Comparative Law Quarterly 85o at 850-866. For a critique of 'soft-law' in international,
see J Klabbers, 'The Undesirability of Soft Law' (1998) 67 Nordic Journal of International
Law 38L

76 M Barelli, 'The Role of Soft Law in the International Legal System: The Case of the United

Nations Declaration on the Rights of Indigenous Peoples' (2009) 58 International and

Comparative Law Quarterly 957 at 964. See also, Chinkin, supra n 75 at 86L
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emerges as a result of interactions between different forms of law, irrespective
of their legal nature.77

3 UNDRIP and International Human Rights Law

Anotherway to understand the legal significance of UNDRIP is to consider the
nature of its relationship with other 'hard' international human rights instru-
ments. Although, the nature of the rights of iPs under UNDRIP are commonly
referred to as suigeneris (special rights), these rights are not distinct rights in
the sense of being compartmentally different 'from the fundamental human
rights that are deemed to be of universal application, but rather elaborates
upon these fundamental rights in the specific cultural, historical, social and
economic circumstances of indigenous peoples.'78 It follows logically, that the
rights of IPs including land rights under UNDRIP certainly sets standards that
must be respected by States within their national legal systems.79

Alan Boyle argues that UNGA declarations represent 'at least an element of
good faith commitment, evidencing in some cases a desire to influence state
practice or expressing some measure of law-making intention and progres-
sive development'.80 This is an argument that is particularly relevant in the
area of international human rights law, where declarations of the UNGA have
proved to be more effective instruments than hard law.81 In this respect, Xan-
thaki argues that the UNDRIP 'is substantially informed by international law
[and can be] perceived as agreed interpretation of the UN human rights trea-
ties concerning indigenous rights.'8 2 To buttress Xanthaki's view, Boyle argues

77 Barelli, supra n 76 at 959. See also, A Boyle and CM Chinkin, The Making of International

Law (Oxford University Press, Oxford, 2007); A Hurrell, 'International Law and the Chang-

ing Constitution of International Society, The Role ofLaw in International Politics (Oxford

University Press, Oxford, 200o) at 327-347; and CM Chinkin, 'Normative Development in

the International Legal System' in D Shelton (ed.), Commitment and Compliance: The Role

of Non-Binding Norms in the International Legal System (Oxford University Press, Oxford,

2000) at 21-42.

78 SJ Anaya, Report of the Special Rapporteur on the Situation of Human Rights and Funda-

mentalFreedoms ofIndigenous People, UN Doc. A/HRC/9/9. n August 2oo8, at para. 40.

79 Ibid, at 96o.

8o A Boyle, 'Soft Law in International Law-Making' in M Evans (ed.), International Law

(Oxford University Press, 2nd edn, 2oo6) at 141 and 143.

81 For example, the UDHR 1948 is now incorporated into the constitutions of many States in

the world as hard law including regional human rights instruments.

82 Xanthaki, supra n 59 at 36-37.
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that the 'interaction with related treaties may transform [a non-legally binding
declaration's] legal status into something more.83 However, others argue that
UNGA resolutions have no legal effects.84

UNDRIP'S effect and contribution to the development of the international
law on iPs' rights is demonstrated by its usage by international, regional and
national bodies as a legal source and authority on the rights of IPs, as since its
adoption, many bodies have established that UNDRIP is an authority of legal
standards on Ips' rights.8 5 In addition to the national and international case
law referred to above, the United Nations Permanent Forum on Indigenous
Issues (UNPFII) uses UNDRIP as a guide to its work on IPS.8 6 Likewise, the UN

Development Group, which is composed of various UN programs, bodies and
agencies working on development, has accepted the UNDRIP as its main frame-
work for the implementation of its Guidelines on Indigenous Peoples'Issues.87

The legal weight attached to the rights of ies under UNDRIP therefore lies in
the fact that it takes into account previous and recent normative developments
in the general body of international human rights law with particular applica-
tions to ips, which have occurred at international, regional and national lev-
els.s8 It is important to note that UNDRIP recognises and affirms that IPs as a
collective or as individuals, are entitled to 'all human rights and fundamental
freedoms as recognized in the Charter of the United Nations, the Universal

83 Boyle, supra n 8o at 148. For more analyses on the interaction between soft-law and hard-

law in international law see, A Boyle, 'Some Reflections on the Relationship of Treaties

and Soft Law' in V Gowlland-Debbas (ed.), Multilateral Treaty-Making (Springer, 2000)

at 25-40; G Shaffer and MA Pollack, 'Hard vs. Soft Law: Alternatives, Complements and

Antagonists in International Governance' (2010) 94 Minnesota Law Review 706; and KW

Abbott and D Snidal, 'Hard and Soft Law in International Governance' (2000) 54 Interna-

tional Organization 421.

84 See J Castaneda, Legal Effects of United Nations Resolutions (Columbia University Press,

1969) and D Johnson, 'The Effect of Resolutions of the General Assembly of the United

Nations' (1955) 32 British Year Book of International Law 97.

85 See Section 4 below.

86 See United Nations Permanent Forum on Indigenous Issues (UN eFlI), Indigenous Peoples:

Development with Culture and Identity: Articles 3 and 32 of the United Nations Declaration

on the Rights of Indigenous Peoples - Report of the International Expert Groups Meeting,

adopted at the UNPFIi Ninth session in New York on 19-3o April 2OLO. E/C.19/2O1O/14. 5
February 2010.

87 UN Development Group, Guidelines on Indigenous Peoples' Issues (i February 2oo8),

<http://www.ohchr.org/Documents/Issues/Peoples/UNDGGuidelines.pdf>.

88 Barelli, supra n 76 at 962. See also, W van Genugten, 'Protection of Indigenous Peoples on

the African Continent: Concepts, Position Seeking, and the Interaction of Legal Systems'

(2010) 1O4 American Journal of International Law 29.
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Declaration of Human Rights and international human rights law'.8 9 It then
merges and crystalises such normative developments and concepts with long
established principles and norms of general international human rights law
to create elaborate international legal standards on the rights of iPs.90 For ex-
ample, ips in the exercise of their rights, are entitled to the right to be free from
'any kind of discrimination, in particular that based on their indigenous origin

or identity.91

The land rights of iPs provided under Articles 25 and 26 of UNDRIP already
exist under similar categories of norms articulated under ILO 169.92 Due to
such effective synthesis and synchronisation of international, regional and na-
tional human rights law, UNDRIP establishes 'far-reaching, comprehensive and
innovative categories of human rights principles which are heavily grounded
on established international human rights laws.'93

The rights of iPs under UNDRIP ought to be interpreted and understood
in accordance with the broader body of international human rights law as
required by various preambular paragraphs and substantive provisions of
UNDRIP which make references to the UN Charter, International Covenant
on Civil and Political Rights 1966 (ICCPR), International Covenant on Eco-
nomic Social and Cultural Rights 1966 (ICESCR), the Vienna Declaration and
Programme of Action and the Universal Declaration of Human Rights 1948
(UDHR). 94 Therefore, since the UNDRIP restates rights and principles already
existing and emerging in the general body of international human rights law
such as freedom from discrimination, cultural rights, and land rights, its pro-
visions must be respected by the UN Member States to the extent they are
consistent with States human rights obligations under legally binding human
rights instruments.

89 uND RIP, supra n 1, Art. 1 (emphasis is added).

9o Barelli, supra n 76 at 962. See also, W Van Genugten and C Perez-Bustillo, 'The Emerg-

ing International Architecture of Indigenous Rights: The Interaction between Global,

Regional and National Dimensions' (2004) U International Journal on Minority and Group

Rights 379.

91 UNDRIP, supra n , Art. 2.

92 For example, Arts. 14 and 15 of ILO 169 makes provisions for land rights of IPs which are

similar to those provided under Arts. 24 and 25 of UNDRIP. See below for similar provi-

sions under the African Charter.

93 EIA Daes, 'Dilemmas posed by the UN Draft Declaration on the Rights of Indigenous Peo-

ples' (1994) 63 NordicJournal of International Law 205 at 21L
94 See e.g. UNDRIP, supra n 1, paras. i and 16 of the preamble, and Arts. i and 46.
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4 UNDRIP as Reflecting General Principles of Law

Perhaps, a less contentious but more defensible approach in relation to the le-
gal status of UND RIP is that its provisions can be applied as 'general principles
of law' (GPL) which can influence the decisions of courts. GPL (found in most
national legal systems) are recognised as sources of law at national and inter-
national levels.95 They have been used in the resolution of disputes between
various States by international courts and tribunals.96 GPL encompasses two
main components: 'general principles' and recognition by 'civilized nations.
In terms of the latter, it appears that in the era of the UN all Member States are
'civilized' in the context of the UN Charter. However, there is more uncertainty
regarding 'general principles'. Some have contended that GPL are both 'expres-
sions of national legal systems'97 and 'expressions of other unperfected sources
of international law in the statutes of the icj. 98

Boyle and Chinkin have rightly argued that GPL do not need to emanate ex-
clusively from treaties, binding instruments or from national law.99 Rather, it is
the recognition of such general principles by States that confer them legitimacy.
For example, domestic courts in many African States - Botswana, South Africa
and Uganda - increasingly recognise the rights of ips in their domestic legal
systems.100 When principles such as non-discrimination, self-identification
and land rights are applied to iPs by judicial bodies, they create binding legal
obligations upon States. In addition, UNGA and UN Security Council (UNSC)
resolutions may contain or express such principles. 01 GPL may be used as

95 L Oppenheim, International Law: A Treatise, vol. i (Lauterpacht, 1955) at 29-30.
96 Ibid.
97 MC Bassiouni, 'A Functional Approach to General Principles of International Law' (1989)

n Michigan Journal ofInternationalLaw 768 at 768.

98 Ibid.
99 Boyle and Chinkin, supra n 77 at 223.
ioo See e.g. Roy Sesana (First Applicant), Keiwa Setlhobogwa and 241 others, (Second and

Further Applicants) v the Attorney General of the Republic of Botswana, High Court of
Botswana, (2oo6); and Matsipane Mosetlhanyene (First Appellant) and Gakenyatsiwe Mat-
sipane (Second Appellant) v the Attorney General (Respondent), High Court of Botswana,
(27 January 2011); Alexkor Ltd and Another v Richtersveld Community and Others 2004 (5)
SA 460, Constitutional Court of South Africa; Uganda LandAlliance, Ltdv Uganda Wildlife
Authority, Miscellaneous Cause No. 0001 of 2004, High Court of Uganda at Mbale.

loi See LB Sohn, 'Generally Accepted International Rules' (1986) 61 Washington Law Review
1073.
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sources of legal rules, being guidelines for judiciaries in the interpretation of
law and by making up for lacunae in the law.102

The Permanent Court of International Justice (Pcij) and International
Court of Justice (icj) have provided guidance as to how to identify whether
GPL have emerged. For GPL to emerge under Article 38 (1) (3) and (c) of the
Statute of the icj they must exist as principles of law in many States but do
not have to be of universal acceptance by all States and it appears no numeri-
cal criteria has been established. In ss Lotus (France v Thrkey) (Lotus case),103

the Pcij held that Article 38 (1)(3) demands that such principles should be of

universal acceptance by States by stating that GPL 'is applied between all na-
tions belonging to the community of states.'1°0 However, the facts of the case
suggest that the principle at issue was known to be of universal application by
all States. The principle in question was the territorial jurisdiction of States in
criminal matters. It has been argued that based on the facts, the Court did not
intend to establish a principle of universality in relation to GPL. 10 5

Indeed, the Icj jettisoned the requirement of universality in relation to the
emergence of GPL in the South West Sahara Cases (sw Sahara cases), where
it noted that: 'The recognition of a principle by civilized nations ... does not

mean recognition by all civilized nations ...,.106 Similarly, the universality test
was rejected by the same Court in the North Sea Continental Shelf Case where

it was stated that 'the evidence should be sought in the behavior of a great
number of states, possibly the majority of States, in any case the great majority
of the interested States.'107

The various rights of iPs as declared under the UNDRIP illustrates the cre-
ation and elaboration of GPL with a synthesis of hard and soft international

102 B Cheng, General Principles of Law as Applied by International Courts and Tribunals, vol. 2

(Cambridge University Press, 1994); W Friedman, 'The Uses of "General Principles" in the

Development of International Law' (1963) 57 American Journal ofInternationalLaw 279 at

287; G Fitzmaurice, 'The Law and Procedure of the International Court of Justice: Treaty

Interpretation and Certain Other Treaty Points' (1950) 27 British YearBook of International

Law 1; HG Cohen, 'Finding International Law, Part II: Our Fragmenting Legal Community'

(201) 44 New York University Journal of International Law & Policy 1049; and AL Paulus,

'The International Legal System as a Constitution' (2009) Ruling the World 69.

103 ss Lotus (France v Thrkey) [1927] Pcij (ser. A) No. lo, 16 September 1927.

104 Ibid.

1o5 Bassiouni, supra n 97 at 788.

1o6 South WestSahara Cases (Ethiopiav South Africa, Liberia v SouthAfrica) [1966] Icj 4 at 299

18 July 1966 (Judge Tanaka's dissenting opinion).

107 North Sea Continental Shef Case (Western Germany v Denmark, Western Germany v Neth-

erland) [1969] icj lo at 229, 2o February 1969 (dissenting opinion of Judge Lachs).
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law. When the provisions of UN D RIP and the general body of international hu-

man rights law are taken together with regional human rights instruments, the
conclusion suggests that there is now a GPL in which the rights of IPS (e.g. to
non-discrimination) must be respected.10 8 At the international level, evidence

that UNDRIP'S provisions in relation to ips' rights are GPL is supported by the
works of the United Nations Human Rights Committee (HRC), Committee on

Economic, Social and Cultural Rights (CESCR) and Committee on the Elimina-
tion of All Forms of Racial Discrimination (CERD). For example, in its Con-
cluding Observations on the fourth, fifth and sixth periodic reports on the USA

whilst acknowledging that the USA voted against the adoption of the UNDRIP,

the CERD still recommended that it must '... be nevertheless used as a guide
to interpret the State Party's obligations under ICERD relating to indigenous

peoples."0 9 A similar approach has been adopted by CERD in relation to the
following Ips' rights: self-identification and recognition in Denmark ° and
France"'; land rights in Costa-Rica"2 and Guatemala"3 ; and free, prior and in-

formed consent in Norway.114

The argument that rights of iPs are GPL has been supported by develop-
ments at some national levels. For example, the Supreme Court of Belize

has held that the protection of land rights of ips is now a GPL.n 5 Indeed, the
Bolivian State has adopted UNDRIP verbatim as part of its State legislation,"6

lo8 Barelli, supra n 76 at 977.

lo9 Committed on the Elimination of Racial Discrimination (CERD), Concluding Observa-

tions of the Committee on the Elimination of Racial Discrimination United States of America,

UN Doc. CERD/C/USA/CO/6 at 29, (8 May 2008).

1i0 CERD, Concluding Observations of the Committee on the Elimination of Racial Discrimina-

tion Denmark, UN Doc. CERD /C/DNK/CO/20-21, (20 September 2010).

111 CERD, Concluding Observations on the Combined Twentieth and Twenty-First Periodic Re-

ports of France, UN Doc. CERD/C/FRA/CO/20-21, (loJune 2015).

112 CERD, Concluding Observations on the Combined Nineteenth to Twenty-Second Periodic Re-

ports of Costa Rica, UN Doc. CERD /C/cRI/CO/19-22, (25 September 2015).

113 CERD, Concluding Observations on the Combined Fourteenth andFifteenth PeriodicReports

of Guatemala, UN Doc. CERD /C/GTM/CO/14-15, (12June 2015).

114 CERD, Concluding Observations on the Combined Twenty-First and Twenty-Second Reports

of Norway, UN Doc. CERD /C/NOR/CO/21-22, (17 October 2o16).

115 In Manuel Coy et alv The Attorney General of Belize et al, Supreme Court of Belize, Claims

No. 171 and 172 (io October 2007), par. 132 the Belize Supreme Court held with regards to

land rights of some Mayan peoples, that once a UNGA resolution incorporates principles

of general international law, States cannot disregard them. It also found that UNDRIP

incorporates general principles in relation to the land rights of IPs that must to be taken

into account

l16 See Bolivian Rights of Indigenous Peoples Law No. 3760, 2007.
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while Ecuador and Nepal have used it as a reference point in the process of re-
vising their constitutions.1 1 7 Even those States that voted against UNDRIP now
appear to have reversed their decision on it. For example, Australia has now
formally endorsed and supports UNDRIP,11 8 and in an earlier case a Court in
Australia affirmed the native title of iPs.119 In 2008 Canada's Parliament passed
a motion demanding that the Government should implement the standards
set out under UNDRIP.120 Later, Canada's Indigenous Affairs Minister Carolyn
Bennett announced that Canada is 'now a full supporter of the declaration,
without qualification' and that Canada intends 'nothing less than to adopt and
implement the declaration in accordance with the Canadian Constitution'.121

In Africa, there have been some important jurisprudential developments
on the protection of iPs rights. There is an increased use of litigation before
domestic courts to seek recognition and judicial protection of IPs rights by
challenging discrimination faced by IPs.m For example in 2014 a land court
in Kenya relied on the provisions of UNDRIP to recognise and uphold the land
rights of IPS.123 At a regional level, both the African Commission on Human
and Peoples' Rights and the African Court on Human and Peoples' Rights
have examined important cases concerning iPs rights 2 4 In May 2017 in the
Ogiek case, the African Court on Human and Peoples' Rights (African Court)
affirmed that land rights of iPs are protected under the African Charter on

117 SJ Anaya, Report of the Special Rapporteur on the Situation of Human Rights and Funda-

mentalFreedoms of Indigenous People, UN Doc. A/HRC/9/9 u August 2008 at para. 54.

118 See a 2009 Media Release entitled 'United We Stand - Support for United Nations In-
digenous Rights Declaration: A Watershed Moment for Australia', 3 April 2009, <www.hu

manrights.gov.au/news/media-releases/2oo9-media-release-united-we-stand-support

-united-nations-indigenous-rights>.

119 In Mabo v Queensland (No. 2) [1992] 175 CLR 1. See also The Wik's Peoples v The State of

Queensland [1996] 134 ALR 637, where it was held that pastoral leases cannot extinguish

native title.

120 See 'UN Experts Welcome Canada's Backing for Indigenous Rights Declaration', 18 April

2008, <www.un.org/apps/news/story.asp?NewsIBID=26376#.V-fORfWcGM8>.

121 See T Fontaine, Canada officially adopts UN declaration on rights of Indigenous Peoples,

CBc News, lo May 2o16, <http://www.cbc.ca/news/indigenous/canada-adopting-imple

menting-un-rights-declaration-.3575272>.

122 See cases cited above in n 1oo.

123 Joseph Letuya & 21 others vAttorney General & 5 others [2014] eKLR, ELC Civil Suit No. 821

of 2012, [2014] eKLR 1, (The Environmental and Land Court at Nairobi, 17 March 2014),

<http://kenyalaw.org/caselaw/cases/view/95729/>.

124 See e.g. Centrefor Minority Rights Development (Kenya) and Minority Rights Group Inter-

national on behalf of Endorois Wefare Council v Kenya, Communication 276/2003, (2010).
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Human and Peoples' Rights. 5 The logical conclusion from the above survey is
that increased litigation on IPs' rights to land and natural resources supports
the application of IPs rights, as recognised in the UNDRIP, as GPL. Such emer-
gence does not require the acceptance of every State in the world to be legally
binding.12 6 This includes the increased reference to 'indigenous peoples' to rec-
ognise the discrimination faced by them.

5 Conclusion

This article has explored the legal status or effect of the UNDRIP in contem-
porary international human rights law by considering whether it constitutes
CIL and whether it should be applied as GPL. Given the continuous references
to UNDRIP by national and international courts in the determination of cases
concerning the rights of iPs including its adoption by several States as well
as its subsequent acceptance by those States that voted against it during its
adoption, there is room for optimism that in a futuristic sense, UNDRIP may
contribute to the further development on the rights of ivs at regional and na-
tional levels.

As a UNGA resolution, the legal significance of UNDRIP may not be as clear-
cut as an international human rights treaty. However, it carries significant legal
weight and far-reaching legal implications in international human rights law in
relation to ies and their rights. Like the UDHR which has been widely accepted
as a universal standard in the context of articulating and providing for gener-
ally acceptable human rights norms globally, the initial negative votes against
UNDRIP by four States 'specially affected' by its provisions do not appear to
have affected its legal status or effect in international law over ten years since
it was adopted. Although such negative votes may hamper its emergence as
Cl L at a global level, it has been argued that as an international human rights
instrument containing preambular and substantive provisions highlighting
its relationship with both 'soft' and 'hard' international human rights instru-
ments, UNDRIP carries significant legal weight. It has been argued the rights
recognised by the UNDRIP such as non-discrimination should be applied as
part of general principles and should be respected by UN Member States.

125 African Commission on Human and Peoples'Rights v The Republic of Kenya, Application

No. oo6/2o2, Judgment of 26 May 2017.

126 P Malanczuk, Akehurst's Modern Introduction to International Law (Routledge, 2002) 45.
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